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As an employment lawyer | receive many inquiries from people, who have been fired
from a job, wanting to know if they have any remedy. Often, they find themselves
surprised by the sudden downturn of their economic fortunes. They can't believe that,
after working for a company as a dedicated employee for many years, they are suddenly
on the street. The purpose of this article is to briefly discuss the law, as it exists in the
State of Colorado, pertaining to wrongful discharge, and one of several avenues which
provide relief in certain situations. If you feel that you have been a victim of a wrongful
discharge from your employment, it is important that you know your legal rights, and the
actions you must take to prevent loss of your right to a remedy. This article is not
designed to provide legal advice or render legal opinions for specific situations. The
law in other states may vary from Colorado on these issues. For specific legal
guestions, contact the attorney of your choice. If you wish to consult with the author
on any matter relating to Colorado employment issues, you will be advised of the fee
basis for such consultation.

WHAT IS EMPLOYMENT "AT-WILL"?

It is the law in Colorado, as in most states, that, in the absence of an explicit contract to
the contrary, every employment is presumed to be an "at-will" employment. What this
means is that either the employer or the employee are free to terminate the employment
at any time for no cause whatever and without notice. As originally applied,
employment "at-will" meant that both employer and employee could terminate or
change the employment relationship without thereby being subjected to legal liability
for the termination. However, with the passage of time, courts have begun to recognize
the need to balance the right of an employer to have unfettered discretion to hire and
fire against the interest of the employee in holding on to a job. The courts began to
consider the means of reaching a proper balance of interests.

With the passage of the various civil rights laws prohibiting discrimination based on race,
sex, age, religion, disability and national origin, there were some boundaries enacted to
impose liability in employment cases, which, previously, might be considered as
employment "at-will". Those laws generally meant that, in "at-will" employment, the
employer could fire the employer for any reason or no reason, but not for a prohibited
reason.

WHAT IS THE PUBLIC POLICY EXCEPTION TO EMPLOYMENT "AT-
WILL"?

Recognizing the need to protect the interests of both employer and employee, courts have



created a number of exceptions to the employment "at-will" relationship that impose legal
liability on the employer in a situation where discrimination did not exist. One of those
exceptions is the public-policy exception to employment "at-will". This exception was
first recognized by a California court in 1959 in a case where a business agent for a local
union claimed that he was fired as a result of his refusal to testify falsely before a
legislative committee. He filed a lawsuit for wrongful discharge and the California
Appellate Court held that although he was an employee "at-will" and generally
terminable at the will of the employer, such right to discharge an at-will employee may
be limited by "considerations of public policy." The court held that it would be
obnoxious to the interests of the state and contrary to public policy and sound morality to
allow an employer to discharge any employee, whether the employment be for a
designated or unspecified duration, on the ground that the employee declined to commit
perjury, an act specifically enjoined by statute.”

Since that case, Colorado and the majority of states now recognize a cause of action for
wrongful discharge pursuant to the public-policy exception to the "at-will" employment
doctrine. The essence of the public-policy exception is that an employee will have a
recognized claim for wrongful discharge if such discharge is contrary to a clear mandate
of public policy.

Initially, Colorado recognized such a claim only when the requested conduct would have
violated a specific federal or state statute. It then expanded the application of relief to
situations where an employee suffered adverse employment action as a result of the
exercise of a statutory right (such as the right to apply for worker's compensation benefits
for an on the job injury).

Since then, the Colorado Courts agreed with a number of other jurisdictions have which
have recognized that non-statutory sources, including professional ethical codes,
mandated by government entities, may provide the basis for a public policy claim.
Employees who are professionals have a duty to abide not only by federal and state law
but also by the recognized codes of ethics of their professions. Following ethical codes
are central to a professional employee's activities, and at times, there may be a conflict
between the demands of an employer and the employee's professional ethics. A
professional employee forced to choose between violating his or her ethical obligations or
being terminated is placed in an intolerable position, and should not be put to the choice
of either obeying an employer's order to violate the law or losing his or her job. There
are still grey areas as to what type of activity has sufficient public interest and benefit to
be broadly classed as public policy. In order to interfere with an employer's business
decisions the questioned activity must concern behavior that truly impacts the public, and
must be specific enough to direct the bounds of proper behavior. In order to qualify as
public policy, the ethical obligations must be designed to serve the interests of the public
rather than the interests of the professional employee. Violation of the Ethics code of a
private association will not generally support a public policy claim.

TYPES OF CASES WHICH HAVE ALLOWED PUBLIC POLICY CLAIMS



It should be noted that, as with any other claim for wrongful discharge, these types of
cases are dependent upon the particular facts of each case. The general type of cases
where a claim was allowed under the public policy theory includes the following:

1. Refusal to participate in illegal activity;

2. The employee's refusal to forsake the performance of an important public
duty or obligation;

3. The employee's refusal to forego the exercise of a job-related legal right or
privilege, such as filing a worker’s compensation claim;

4. The employee's "whistleblowing" activity or other conduct exposing the
employer's wrongdoing;

5. The employee's performance of an act, that public policy would

encourage, under circumstances where retaliatory discharge is supported
by evidence of employer's bad faith, malice, or retaliation; and,
6. Wrongful discharge claim predicated on employee's jury duty.

PROOF REQUIRED TO SUPPORT SUCH A CLAIM

In order to support a claim for wrongful discharge under the public policy
exception, as it presently exists in Colorado, the following elements must be
established:

1. That the employer directed the employee to perform an illegal act as part
of the employee's work related duties or prohibited the employee from performing
a public duty or exercising an important job-related right or privilege;

2. That the action directed by the employer would violate a specific statute
relating to the public health, safety, or welfare, or would undermine a clearly
expressed public policy relating to the employee's basic responsibility as a citizen
or the employee's right or privilege as a worker;

3. That the employee was terminated as the result of refusing to perform the
act directed by the employer; and,

4. That the employee presents evidence showing that the employer was
aware, or reasonably should have been aware, that the employee’s refusal to
comply with the employer's order or directive was based on the employee's
reasonable belief that the action ordered by the employer was illegal, contrary to
clearly expressed statutory policy relating to the employee's duty as a citizen, or
violative of the employee's legal right or privilege as a worker.

AMOUNT OF RECOVERY

If you fall under an exception to the doctrine of employment "at-will”, and if your facts



support a finding of liability, you may recover the salary and benefits that would have
been earned, but for the discharge, as well as damages for emotional trauma, and
attendant physical suffering, punitive damages, if supported by the facts, and court
costs. Depending on your individual circumstances, you may be entitled to additional
recoveries under Federal rather than state law.

CONCLUSION

The ability to fight against a wrongful discharge involves analysis of multiple factors,
specific to your case. Many of these factors have not been discussed in this article.
Learn more about protecting your rights by selecting a competent lawyer to represent
you.
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